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Ethical Challenges in Sex-Offender Civil Commitment Evaluations:   

Applying imperfect science in adversarial proceedings 

 

Introduction: 

 Sex-offender civil commitment proceedings are controversial.  Although Supreme Court 

decisions have consistently upheld sex-offender civil commitment laws, scholarly reviews of 

these decisions have tended to be critical. Critics have argued that the laws make use of poor 

science (Prentky, Janus, Barbaree, Schwartz, & Kafka, 2006) to bypass the constitutional 

safeguards on civil liberties (e.g., Janus, 2004; 2006; Janus & Logan, 2003; Morris, 2000; 

Petrila, in press).  At the same time, proponents of the laws have argued that the laws are a 

reasonable and constitutional approach to protect potential victims from persistent sexual 

offenders (e.g., Cornwell, 1996).  Clearly, there is no shortage of discussion and controversy 

regarding the ethics of sex offender civil commitment laws, also referred to as Sexually Violent 

Predator (SVP) laws.  

However, in this chapter, we do not address the broader debates surrounding the civil 

commitment of sexual offenders. Nor do we address debates about whether SVP laws, 

themselves, are ethical.  We make the assumption that most readers—whether or not they think 

SVP laws should exist—have decided to play some role in SVP proceedings as they do exist.  

Yet even among professionals who participate in SVP proceedings as they currently exist, there 

remains considerable room for debate.  It is not hard to find widely discrepant perspectives on 

what constitutes best practice and even what constitutes ethical practice (for example, compare 
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Campbell [2007 ]with Doren [2002]). Therefore, this chapter identifies and discusses ethical 

challenges for forensic mental health professionals who participate in SVP proceedings.  

 What ethical challenges arise for evaluators in SVP proceedings? And why are there such 

wildly discrepant perspectives (e.g., Campbell, 2007; Doren, 2002) regarding what constitutes 

ethical practice?   First, SVP evaluations require a leap between psychological data and psycho-

legal opinion, a challenge common to most forensic evaluations. The imperfect correspondence 

between statutory language (i.e., the legal) and the science of sex offender diagnosis and risk 

assessment (i.e., the clinical) creates numerous ambiguities, and room for reasonable 

professionals to disagree. Stated colloquially, the legal statutes that delineate the criteria for sex-

offender civil commitment do not perfectly “map on” to existing psychological science.  Legal 

concepts such as “mental abnormality,” “volitional impairment,” and “likely to reoffend” do not 

correspond perfectly with psychiatric diagnoses or scores on risk assessment instruments, though 

most professionals would agree that the latter have some relevance to the former.  Many ethical 

challenges arise as evaluators attempt to bridge the gap between clinical and legal.  Evaluators 

engage in unethical practice when they knowingly misrepresent the scientific knowledge relevant 

to the legal issue, perhaps by exaggerating or minimizing the implications or the underlying 

limitations of scientific knowledge.  Evaluators also engage in unethical practice when they 

unknowingly misrepresent the scientific knowledge relevant to the legal issue, perhaps by failing 

to keep informed about relevant research, scientific debate, or best practices. To summarize, the 

gap between the legal question and the available clinical science—present in most forensic 

evaluations, but probably more pronounced in sex offender civil commitment proceedings—is 

one dynamic widely understood to create ethical challenges for SVP evaluators (e.g., Prentky et 

al, 2006; Wollert, 2007). 
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 But a second dynamic—the pull of adversarial proceedings—compounds the ethical 

challenges related to imperfect science.  Sex-offender civil commitment proceedings are 

explicitly adversarial.  Many forensic mental health evaluations carry the possibility that an 

evaluator will be asked to testify, perhaps in proceedings that involve rigorous cross-examination 

or an opposing evaluator.  But the vast majority of forensic evaluations do not result in trial 

testimony. Traditional civil commitment proceedings are, at least technically, also adversarial. 

But, most research suggests that these tend to be more perfunctory than vigorously argued (e.g., 

Parry, Turkheimer, Hundley & Creskoff, 1991).  In contrast to most criminal forensic 

evaluations and traditional civil commitment evaluations, most SVP evaluations are conducted in 

anticipation of a vigorous trial.  Defense counsel typically arranges for an evaluation 

immediately upon accepting a case, and the evaluator anticipates testifying at trial.  Offices that 

pursue civil commitment for sex offenders often retain an evaluation specifically for trial, and 

these evaluators anticipate trial testimony.  Even at the earliest stages, when (in the typical 

arrangement) state-contracted evaluators conduct a preliminary evaluation to help decision 

makers screen possible candidates for civil commitment, these evaluators recognize the 

possibility that their findings could prompt civil commitment proceedings and require trial 

testimony.    

 This adversarial context (i.e., conducting evaluations in anticipation of trial, working with 

attorneys to present findings) inevitably compounds the pre-existing ethical challenges in SVP 

evaluations.  Evaluators who must think through complex questions about applying limited 

scientific knowledge to ambiguous legal criteria face an even more difficult task when the 

adversarial system pulls for unequivocal findings that support the retaining side’s goals. 

Although there are many scientific issues on which reasonable evaluators may disagree, the 
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adversarial process may pull evaluators to consider only one side of the science, too quickly  

dismiss complex findings, or too quickly embrace equivocal findings. These ethical challenges 

do not necessarily render the field unable to offer valuable input to the courts, nor do these 

ethical challenges render all evaluators irreparably biased by the adversarial system.  But they do 

warrant careful consideration.  This chapter is based upon the premise that evaluators are in the 

best position to conduct accurate and objective evaluations if they can recognize and frankly 

acknowledge both: a) the pulls of the adversarial system, and b) the limits to our current 

scientific knowledge.   

 

ACKNOWLEDGING THE PULL OF AN ADVERSARIAL SYSTEM 

 Authorities in forensic psychology have long warned that the adversarial legal system 

exerts pressure on clinicians who participate in it (Shuman & Greenberg 2003). For example, 

Brodsky (1991) described the ‘‘pull to affiliate,’’ by which a clinician gradually shifts opinions 

and becomes increasingly committed to the legal outcome pursued by the party that retained the 

clinician.  But, despite warnings (American Psychological Association Committee on Ethical 

Guidelines for Forensic Psychologist, 1991; Brodsky, 1991; Rogers, 1987), there has historically 

been little effort to conduct the type of research that would reveal whether, and how, the 

adversary system influences forensic evaluators.   

 However, two recent studies suggest that adversarial allegiance, the tendency for forensic 

evaluators to arrive at findings that support the party that retained their services, may play some 

role in expert opinions during adversarial SVP proceedings.   

 In the first study, researchers examined PCL-R Total scores from 23 offenders who were 

pursued for commitment as sexually violent predators (Murrie, Boccaccini, Johnson, & Janke, 
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2008).  For each offender, one score came from an initial state (petitioner) evaluator and the 

second score came from an expert hired by defense (respondent) counsel.  It was important to 

study agreement on PCL-R scores from opposing evaluators, because it can be compared to 

agreement on PCL-R scores from raters in non-adversarial research contexts.  For example, the 

PCL-R manual reports very strong rater agreement statistics for the Total score (intraclass 

correlation  = .87; Hare, 2003), and independent researchers have found that most (92%) pairs of 

scores from trained PCL raters differ by fewer than two points (Gacano & Hutton, 1994).  

However, in the recent study of  23 SVP cases, the intraclass correlation (ICC) for 

opposing evaluators was .39, indicating that less than half of the variance in PCL-R scores could 

be attributed to an offenders’ true standing on the PCL-R.  Moreover, the average PCL-R score 

from prosecution experts was 25.9 compared to 18.0 from defense experts, a large difference 

(Cohen’s d = 1.03). In 14 of the 23 cases (60.9%), the difference in scores from opposing 

evaluators was more than twice the size of the standard error of measurement (SEM) for the 

PCL-R, though in non-adversarial contexts differences of 2 SEM units occur in 2% of cases or 

fewer.   

 In the second study, researchers (Murrie, Boccaccini, Turner, Meeks, Woods, & Tussey, 

2008) examined opposing evaluator agreement for two actuarial measures, the STATIC-99 (n = 

27) and MnSOST-R (n = 27).  They also provided updated findings for the PCL-R by adding 

scores from 12 new cases.  Because items from actuarial measures tend to be more structured 

than PCL-R items, the researchers considered whether rater agreement was stronger for actuarial 

measures than the PCL-R.  Across all three measures, rater agreement between opposing 

evaluators was lower than rater agreement values reported in instrument manuals.  Agreement 

was especially poor for the MnSOST-R (ICC = .38 to .48) and the PCL-R (ICC = .40 to .42). 
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Agreement was better for the STATIC-99 (ICC = .58 to .64), but still below published values for 

STATIC-99 rater agreement in research contexts (ICC = .87; Harris, Phenix, Hanson, & Thorton, 

2003). Once again, risk measure scores were significantly higher from prosecution (petitioner) 

experts than defense (respondent) experts, although these differences were much larger for the 

MnSOST-R (Cohen’s d = .85) and PCL-R (Cohen’s d = .78) than the STATIC-99 (Cohen’s d = 

.34). 

Finally, the researchers (Murrie, Boccaccini, Turner et al, 2008) used generalizability 

theory analyses to quantify the amount of variance in the risk measure scores attributable to the 

side for which the evaluation was performed.  For the MnSOST-R and PCL-R, between 20-30% 

of the variance was attributable to the side for which the evaluation was performed. For the 

STATIC-99, only 5% of the variance was attributable to the side for which the evaluation was 

performed.      

 Overall, findings from these two studies suggest that adversarial allegiance may play a 

significant role in SVP cases.  The rater agreement values for all of the measures were well 

below desired standards for rater agreement (e.g., ICC = .80) and scores for each of the measures 

were significantly higher when scored by prosecution experts, and lower when scored by defense 

experts. Although rater disagreement for the STATIC-99 appeared less pronounced, it still 

showed the same pattern of allegiance effects.   

 These recent studies (Murrie, Boccaccini, Johnson et al., 2008; Murrie, Boccaccini, 

Turner et al, 2008) examined only evaluator agreement on risk measure scores. They did not 

examine evaluator agreement on diagnosis, risk level, or other general conclusions that might be 

of greater concern to the court than scores on risk measures.  Data regarding diagnosis, risk level, 

or general conclusions are likely harder to quantify and study. Of course, those data points might 
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also be more vulnerable to the effects of adversarial allegiance, because they are not as strictly 

guided by formal scoring procedures.  In contrast, scores on formal risk measures are the data 

points that would seem least vulnerable to the pulls of adversarial allegiance, given that they are 

guided by formal scoring procedures and reveal little disagreement when scored by raters in non-

adversarial research contexts.   

Findings from these rater agreement studies, though from a small sample in one state, 

suggest that the adversarial system may pull SVP evaluators away from perfect objectivity and 

further towards findings that support the party that retained their services.  We do not claim that 

all evaluators or all opinion formation in SVP cases is influenced by the pull of adversarial 

allegiance. But these data do strongly suggest that adversarial allegiance deserves more 

consideration—in research and practice—than it has traditionally received. Furthermore, if 

adversarial allegiance does create a subtle drift in scores on ostensibly objective assessment 

instruments, we should be alert to the possibility that adversarial allegiance exerts a subtle pull 

on aspects of the evaluation process that are generally considered more subjective (e.g., 

assigning diagnoses, estimating risk of reoffense, communicating to court, etc).  Indeed, if the 

pull of adversarial allegiance is an undercurrent in SVP evaluations, apparently strong enough to 

influence scores on risk measures, there is a risk that adversarial allegiance may influence the 

way evaluators interpret and make use of scientific research. 

 

ACKNOWLEDING THE LIMITS OF AVAILABLE SCIENCE 

Sex-offender civil commitment proceedings are striking for the degree to which they rely 

upon psychological science.  Indeed, most SVP proceedings involve evidence that is presented 

primarily in the form of expert witness testimony.  Further, much this testimony relies on 
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scientific data.  The court often considers issues related to psychiatric diagnosis and risk 

prediction, which means evaluators must be fluent in the current scientific research in these 

areas.    

But the science of sex offender risk assessment is relatively young.  For example, the 

oldest actuarial risk instruments used in SVP evaluations have been available for little more than 

a decade, and even the most well established measure (i.e., the STATIC-99) is in a state of 

continuing development (which, of course, is an important part of scientific progress).  It was 

also only one decade ago that it first became feasible to meta-analyze the literature regarding sex 

offender reoffense (Hanson & Bussière, 1998).  There are inevitably limits to how rapidly a 

science of this type can develop.  Considering the span of time necessary for a prospective study 

of reoffense risk with a substantial follow-up period, even the current body of knowledge is 

remarkable.  Nevertheless, the relative youth of sex offender risk assessment, as a science, means 

that there are inevitably gaps in our knowledge and important questions to which the existing 

data can provide no answer.   

[Insert Table 1 around here] 

As summarized in Table I, the accumulating data relevant to SVP evaluations (“what we 

know”) must be considered alongside a number of unanswered questions (“what we don’t 

know”).  Consider the following examples of the limits to available science: 

• Diagnosis:  All SVP statutes require a “mental abnormality” (or “mental 

disorder” or “behavioral abnormality”) for civil commitment. Like other legal references to 

“mental disorder,” the term is more legal than clinical, and does not necessarily correspond to 

any particular psychiatric diagnosis.  Nevertheless, most authorities recommend that a formal 

DSM-IV-TR (American Psychiatric Association, 2000) diagnosis underlie any opinion about a 
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behavioral abnormality (Doren, 2002; Becker & Murphy, 1998), and most evaluators tend to 

reference DSM-IV-TR (American Psychiatric Association, 2000) diagnoses as the requisite 

mental abnormality (e.g., Amenta, 2005; Becker, Stinson, Tromp, & Messer, 2003).   

 But even when evaluators diagnose with reference to the most reasonable available 

standard, the DSM-IV-TR, some scientific challenges remain.  First, there are no standardized, 

empirically validated assessment measures for diagnosing the disorders related to sexual 

behavior, as are available for many other DSM disorders (see Miller et al, 2005 for discussion).  

The resources for phallometric testing are not readily available to most evaluators and, even 

when available, have some logistical and methodological problems that make it difficult to trust 

results for forensic purposes (Miller et al, 2005).    

Pedophilia tends to be one the most common “mental abnormality” diagnoses in SVP 

cases (Amenta, 2005; Becker et al, 2003; Jackson & Richards, 2007), and presumably the most 

straightforward to diagnose.  However, one review cautioned that there is minimal data 

regarding the reliability of this diagnosis, either between clinicians, or over time (O’Donohue, 

Regev, & Hagstrom, 2000; see Polaschek, 2003; Studer & Aylwin, 2006 for other critiques of 

the diagnosis).  Although some cases may be rather clear with respect to diagnosis (e.g., the 

offender who molests many children over a period of years), diagnostic criteria that are vague 

(e.g., “intense urges”) or difficult to verify (e.g., internal fantasies) make it more difficult for 

clinicians to reliably diagnose the less clear-cut cases.  More recent than the O’Donohue et al 

(2000) critique, one study has examined the interrater reliability of a pedophilia diagnosis, 

particularly in an SVP sample.  Among Florida evaluators retained by a private agency (not the 

prosecution or defense) to screen possible candidates for civil commitment, Kappa (a measure 

of chance-corrected rater agreement) was .65.  This agreement was better than rater agreement 
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values for other SVP-related diagnoses, but only “fair” by traditional psychometric standards 

(Levenson, 2004).1  

Regarding diagnostic reliability for other disorders relevant to SVP proceedings, the data 

is minimal and discouraging. In research addressing the reliability of sexual sadism diagnoses, 

one study found that inmates diagnosed with sexual sadism had engaged in less beating and 

torture than the group not diagnosed with sexual sadism, contrary to what diagnostic criteria 

would suggest (Marshall, Kennedy, & Yates, 2002).  In a follow-up study, a group of 15 expert 

forensic psychiatrists (identified through reputation, experience, and relevant publications) 

assigned diagnoses to case file information from twelve sexual offenders in the prior study.  

Diagnostic agreement among the forensic psychiatrists was poor, as was agreement between 

these psychiatrists and prison-based clinicians who had previously assigned diagnoses in this 

sample of cases. The researchers concluded, “results do not encourage confidence in the 

reliability of the diagnosis of sexual sadism as it is applied to sexual offenders” (Marshall, 

Kennedy, Yates, & Serran, 2002 p.674).  In Levenson’s (2004) study of SVP screening 

evaluators, diagnostic agreement for sexual sadism was poor (kappa = .30). 

Finally, another diagnosis commonly assigned in SVP proceedings is Paraphilia Not 

Otherwise Specified.  The diagnosis has apparently been applied to anywhere from a few [6% in 

                                                
1 It is important to consider the Levenson (2004) data with a series of caveats.  One reanalysis of 
her data (Packard & Levenson, 2006) led to the conclusion that SVP evaluations were “a highly 
reliable process” (p. 14). Yet a re-examination of both studies led Wollert (2007) to conclude 
that the diagnostic reliability was unacceptably poor.  A thorough discussion of these competing 
analyses is far beyond the scope of this chapter (and we continue to reference Levenson’s [2004] 
results because kappa is a commonly-used metric for rater agreement).  But, we offer two 
observations:  a) all three existing studies of SVP diagnostic reliability use the same dataset, and 
b) all three come to different conclusions.  These observations underscore our main point, i.e., 
we know far too little about the diagnostic reliability of SVP-relevant disorders, particularly as 
applied in SVP proceedings.  There is no scientific consensus regarding how well clinicians can 
review the same case information and reach the same conclusion regarding paraphilia diagnoses.    
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Janus and Walbek’s (2000) sample] to most [56% in Becker et al (2003)] civilly committed 

sexual offenders. The only data regarding the reliability of this diagnosis comes from the 

Levenson (2004) study and appeared quite poor (kappa = .23).   

The diagnosis of Paraphilia Not Otherwise Specified is often applied to rapists, 

sometimes followed by the designation “Nonconsent.”  The scientific status of this diagnosis is 

far from clear.  On the one hand, Doren (2002) offered a well-reasoned and compelling 

rationale for assigning the diagnosis in some cases.  He cited authorities and historical accounts 

that suggest a rape-related paraphilia exists among some sexual offenders, and he argued that 

the DSM clearly allows for the diagnosis through the “Not Otherwise Specified.”  On the other 

hand, other scholars have been quite skeptical of the diagnosis. Prentky and colleagues (2006) 

argued that PNOS: Nonconsent is a “wastebasket” (p. 367, 370) diagnosis, so broad and ill-

defined that it could include anyone with sexual offenses spanning more than the six-month 

required period.   Likewise, Miller and colleagues (2005) concluded,  

“…evaluators have utilized the diagnosis “paraphilia not otherwise specified” to apply to 
rapists. However, the definition of this appellation is so amorphous that no research has 
ever been conducted to establish its validity. How such a diagnosis would differentiate a 
class of rapists who suffer from a mental abnormality is very unclear. (p. 39).”   

 
 Even though Doren’s (2002) argument for a PNOS: Nonconsent diagnosis is intuitively 

reasonable—many clinicians have encountered a small subset of offenders who seem to clearly 

prefer coercive sexual contact over consensual contact—there is nothing near a scientific 

consensus regarding the PNOS: Nonconsent diagnosis.  Important questions remain:  For 

example, can clinicians reliably diagnose the condition? Do offenders assigned the diagnosis 

meaningfully differ from offenders charged with rape who were not assigned the diagnosis?   

Applying Doren’s (2002) well-reasoned criteria for the diagnosis allays some concerns that the 

diagnosis is a “wastebasket” to accommodate any sexual offender. But, there is no published  
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data regarding the interrater reliability of Doren’s criteria either, and it is unclear how closely 

(if at all) evaluators in the field are applying these.  To summarize, there appears to be no 

scientific data on the reliability or validity of a PNOS: Nonconsent diagnosis, no matter how 

that diagnosis is assigned.  

   

• Volitional Impairment: The key Supreme Court decisions addressing SVP legislation 

both emphasized that a concept typically referred to as “volitional impairment” is essential 

for civil commitment as a sexually violent predator.  The requisite mental abnormality (or 

personality disorder) must “make it difficult, if not impossible, for the person to control his 

sexual behavior” (Kansas v Hendricks, 1997). The Court later opined that it is the “serious 

difficulty in controlling behavior” that distinguishes the men eligible for SVP civil from “the 

dangerous but typical recidivist convicted in an ordinary criminal case” (Kansas v Crane, 

2002  p.5). 

Despite the importance of volitional impairment, from a legal perspective, there exists 

little data regarding volitional impairment from a clinical perspective (for excellent review, 

see Mercado, Schopp, & Bornstein, 2005).  Medically, a few conditions, such as paralysis, 

might produce what Schopp (1991) called literal volitional impairment.  But courts 

apparently do not require complete, literal volitional impairment for SVP civil commitment 

(see Kansas v Crane, 2002 and many state decisions).  There are also medical conditions that 

likely meet what Schopp (1991) called a flexible understanding of volitional impairment, 

involving reduced degrees of (but not a complete loss of) control. Presumably, these 

conditions might include severe neuropsychological deficits or substantial substance 

intoxication.   
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What is much less clear, however, is how commonly recognized psychiatric illnesses 

result, if at all, in volitional impairment.  Members of the legal (American Bar Association, 

1983) and psychiatric (American Psychiatric Association, 1983) communities argued against 

including the concept of volitional impairment in insanity defense standards, based on their 

understanding that there was no consensus on how to reliably or meaningfully assess 

volitional impairment.  Years later, the primary professional group devoted to sex offender 

treatment (Association for the Treatment of Sexual Abusers, 2001) issued an amicus brief for 

Kansas v Crane in which they concluded the volitional impairment criteria is “not based on 

sound medicine or science” (p.3) and remains “unworkable” (p.6).  In the years since the 

summary statements from ABA, APA, and ATSA, there have been no substantial 

developments in science or methodology to assess volitional impairments.  

Despite a longstanding, general consensus that clinicians cannot discern degrees of 

impairment in volition (e.g., Bonnie, 1984), some SVP statutes suggest evaluators should 

distinguish whether an offender’s sexual behaviors reflect voluntary behavior, uncontrollable 

behavior, or something in between (i.e., distinguishing degrees of difficulty in controlling 

behavior).  But evaluators have little research and no practice standards from which to make 

these distinctions.  There are no assessment procedures to reliably gauge (or even estimate) 

whether a particular person has more or less difficulty controlling her behavior than the 

average person, or the “typical” sexual offender (Conroy & Murrie, 2007).   As Mercado and 

colleagues (2005) concluded after a comprehensive review of the legal and clinical literature,  

In sum, there does not appear to be a consistent notion of volitional 
impairment or low self-control in the theoretical or empirical literatures, 
nor in the psychological practice guidelines.  Instead, there is a pervasive 
vagueness and uncertainty’ (p.305).   
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• Risk Assessment and Actuarial Measures:   Researchers have long known that decisions 

based on actuarial models outperform predictions based on unstructured clinical judgment 

(Meehl, 1954). More recently, a meta-analysis of effect sizes from 136 studies comparing the 

accuracy of mechanical and clinical predictions revealed that mechanical predictions 

outperformed clinical predictions in 47% of the studies, whereas clinical predictions were 

superior in only 6% of the studies (Grove, Zald, Lebow, Snitz, & Nelson, 2000).  These and 

related findings appear to have had a major impact on research and practice in sex offender risk 

assessment. Researchers have developed several actuarial measures designed to predict sexual 

reoffending (e.g., STATIC-99, STATIC-2002, MnOST-R, SORAG), and a recent survey of SVP 

evaluators found that 95% used actuarial (or other structured) measures always or most of the 

time (Jackson & Hess, 2007). A recent meta-analysis comparing the accuracy of actuarial 

measures and clinical judgment for sex offender recidivism found larger effects for actuarial 

measures (d = .70) compared to clinical judgment (d = .43; Hanson & Morton-Bourgon, 2007).  

A finding that actuarial measures outperform unstructured clinical judgment is important, as 

are findings that indicate actuarial measures predict recidivism at a rate that is significantly better 

than chance (Hanson & Morton-Bourgon, 2007).  However, neither of these findings mean that  

actuarial measures are without limits. Actuarial prediction of sex offender recidivism is a young 

science and there are many important, unexamined, and unanswered questions about the 

effectiveness of these measures.   

Many of the major concerns about actuarial risk assessment address the extent to which 

published research findings apply to “real-world” evaluations. The generalizability of research 

findings to practice is especially important for actuarial measures because specific scores on 

actuarial measures are often translated to specific risk estimates (e.g., “of offenders who scored 
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similarly to Mr. Smith on the STATIC-99, 33% were found to reoffend within five years”).  

There are at least three related reasons why the test standardization research used to produce 

these types of conclusions may not apply perfectly to standard SVP evaluations in the field. 

First, published research findings from the instrument developers of the STATIC-99 and 

SORAG tend to be significantly stronger than research findings from other authors (Blair, 

Marcus, & Boccaccini, in press).  This pattern of findings holds true for comparisons between 

initial standardization research and cross-validation research by other researchers, as well as 

comparisons between cross-validation research by instrument authors and other researchers. 

Instrument developers might argue, quite reasonably, that this pattern of findings suggests that 

other researchers are not using the measure appropriately.  But evaluators in SVP cases are more 

similar to other researchers than they are to instrument developers.  Given that actuarial tables in 

the instrument manuals usually  are based on the authors’ standardization and cross-validation 

data, the Blair et al (in press) finding raises serious concerns about how well those findings 

generalize to practicing evaluators and other evaluation contexts.              

For evaluators in the United States, a second reason why research findings may not 

generalize to their cases is because many studies of sex-offender research have been conducted 

in Canadian and European samples. Hanson and Morton-Bourgon (2007) reported the results of a 

meta-analysis comparing effect sizes (Cohen’s d) from US, Canadian, and European samples. 

They found that effects were larger for European samples (d = .94) compared to Canadian (d = 

.56) and U.S. (d = .56) samples. The same pattern of findings also applied to the STATIC-99, the 

measure most commonly used by SVP evaluators in the U.S. (e.g., Interstate Commission for 

Adult Offender Supervision, 2007; Jackson & Hess, 2007).  
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Only one study has examined the predictive accuracy of actuarial risk measures in a 

sample of persons examined for possible commitment as SVPs in the U.S. (Boccaccini, Murrie, 

& Caperton, 2008).  Preliminary findings from the prospective recidivism study (mean follow up 

time = 4.9 years) of nearly 2,000 offenders indicate that neither the STATIC-99 (AUC = .56, 

Cohen’s d = .22) nor the MnSOST-R (AUC = .48, Cohen’s d = -.07) were particularly strong 

predictors of sexual recidivism. There may be many reasons these measures were less related to 

recidivism in this large U.S. sample (e.g., they relied on U.S. criminal records which may be less 

comprehensive than those in other countries).  But one reason may relate to the fact that the 

instruments were scored by correctional staff in routine practice, not trained researchers.  This 

latter possibility suggests that evaluators should be cautious about assuming results from 

research studies always apply perfectly to “real world” actuarial scores.   

The third reason why published risk findings may not apply to real-world evaluations is 

that the research samples used to develop the measure may differ in important ways from the 

sample of offenders being evaluated.  These differences may limit the utility of the measures in 

new samples. For example, several recent critiques of commonly used actuarial measures have 

argued that they are not useful unless there is a relatively high base rate of reoffending in the 

sample (see Vrieze & Grove, 2008; Wollert, 2006).  In fact, Wollert (2006) argued that actuarial 

measures will be of little use when the base rate of offending is lower than 25%, which may help 

explain the poor performance of actuarial measures for evaluators screened for SVP 

commitment, when the base rate of sexual recidivism was lower than 5% (Boccaccini et al., 

2008). More generally, how well do actuarials based on data collected decades ago in European 

and Canadian samples generalize to U.S. offenders under modern supervision and release 

practices?  None of these limits mean that actuarial risk measures are without value; indeed, best 
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practices in SVP evaluation would almost always involve administering a well-researched 

actuarial measure.  But, these limits do mean evaluators must be extremely careful about the 

inferences they draw from actuarial results, and how they communicate these inferences to the 

courts. 

Finally, although most discussions of the science underlying sex offender risk assessment 

address actuarial measures, it is worth mentioning some strengths and limits to other aspects of 

the risk assessment process. For example, the field now has a rich database demonstrating the 

static variables related to recidivism risk (see Hanson & Morton-Bourgon, 2004; 2005).  

However, the field has far less data regarding the dynamic variables related to recidivism risk, or 

how to integrate data from dynamic variables with data from static variables.  

     
 

ETHICAL CHALLENGES IN SVP EVALUATIONS 

 As illustrated in some examples above, the available science can often inform—but can 

rarely answer perfectly—the primary legal questions in SVP proceedings.  Yet an undercurrent 

of adversarial allegiance pulls evaluators to over (or under) state the available scientific 

knowledge, and to oversell (or undersell) what the discipline can offer with respect to certain 

legal concepts or questions.  Given this dynamic, a list of considerations is provided below for 

evaluators as they pursue ethically sound practice and work to apply imperfect science in an 

adversarial system. However, it is important to keep in mind two themes when considering the 

latter list of ethical challenges:  

 1.  Ethical practice involves process as well as content:   Clinicians are sometimes quick 

to label an opposing perspective “unethical.” And indeed, certain statements or assessment 

practices may be clearly untenable from an ethical perspective.  But  the science of sex offender 
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risk assessment is young enough, and some of the available data is ambiguous enough, that there 

are some issues about which reasonable, well-informed, and ethically rigorous evaluators may 

disagree.  A well-reasoned disagreement between two professionals about a controversial topic 

does not, by itself, suggest that one of the disagreeing professionals is ethically lax or swayed by 

adversarial allegiance.  Conceivably, both (or neither!) professionals may have reached their 

opinion after an ethically rigorous process of considering the available scientific knowledge, 

carefully considering counterarguments to their own opinion, vigorously examining their own 

position for biases or inconsistencies, and finally settling on their perspective, while candidly 

acknowledging the weaknesses to it.  But professionals are on less solid ethical ground if they 

cannot clearly identify the data that supports their opinion, the counterarguments (and related 

data) against their position, the potential for biases underlying their opinion, and the consistency 

with which they maintain the opinion.  In short, examining the ethical merits of a position 

involves not only examining the final position, but the process a clinician used to reach that 

position.  Ideally, the list of ethical challenges below prompts evaluators to consider not only 

their perspectives on controversial topics in SVP evaluation, but the process they followed to 

reach these perspectives. 

 2. Ethical practice involves consistency:  Much of the scientific data reviewed earlier—

particularly the data that was limited or ambiguous—can be interpreted in a way that lends itself 

more to the prosecution’s view of the case or to the defense view of the case. For example, an 

evaluator could offer a compelling argument for use of a PNOS: Nonconsent diagnosis (e.g., 

Doren, 2002), which tends to favor the prosecution perspective, or a compelling argument 

against the diagnosis (e.g., Miller et al, 2005; Prentky et al, 2006; Wollert, 2007), which tends to 

favor the defense perspective. However, in most forensic evaluation contexts, the evaluator’s 
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duty is to offer the most accurate and empirically-sound evaluation possible and present all 

relevant data, not to craft the best argument possible for one side of the adversarial proceedings.2  

If the evaluator has identified the most empirically sound evaluation procedures and opinion-

formation procedures, the evaluator should follow these same procedures, regardless of which 

side retained the evaluator.  This involves, for example, administering the same instruments, 

following the same diagnostic rules, and relying on the same empirical literature. Evaluators who 

change perspectives on debatable issues, in a manner that allies with the side retaining their 

services, should anticipate vigorous cross examination. Of course, consistency does not preclude 

evaluators from changing their approach as new data or practice standards emerge.  But, ethical 

consistency does preclude evaluators from changing their perspectives or techniques to 

strategically aid the side that retained their services.  

 Bearing in mind that ethical practice involves consistency, and involves process as well 

as content, some additional points for evaluators to consider are listed below. The list below is 

illustrative, but certainly not exhaustive.  

 

 

 

                                                
2 There are some exceptions to this general rule.  For example, many state statutes related to 
capital mitigation direct the evaluator specifically to seek mitigating information that may be of 
use to the defense team.  However, we are aware of no jurisdictions in which the evaluator is 
directed to take a role that is partisan, rather than neutral, in sex offender civil commitment 
evaluations.  It is possible for clinicians to take consulting roles in cases,  perhaps helping one 
side identify the strengths of their case and weaknesses in the opposing side’s case.  Other 
consultants may help prosecutors select the candidates who most closely fit civil commitment 
criteria, or help defense counsel make use of relevant professional literature.  Indeed, consultants 
may play an important role in educating legal professionals about the state of relevant science.  
However, the clinician should never serve as consultant and evaluator in the same case.  Ethical 
practice involves clearly delineating one’s role, and remaining in it.  
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Ethical Challenge #1:  Working towards Clarity, Candor, and Neutrality in Diagnosis 

   A diagnosis is often the first clinical opinion an evaluator presents in a formal report or 

testimony, and the diagnostic process, alone, brings several ethical challenges.  First, evaluators 

should consider carefully whether to apply a diagnosis at all.  In other words, begin with the 

question “Does he meet the criteria for any psychiatric diagnosis?” rather than “For which 

diagnosis does he meet criteria?”.   This suggestion seems almost too rudimentary to mention, 

but a review of evaluation reports from multiple jurisdictions reveals the suggestion does indeed 

warrant mention.  Many sexual offenders (particularly those convicted of rape, rather than 

offenses against children) may not meet criteria for any established psychiatric diagnosis.3  

Evaluators who notice that they have assigned a diagnosis—particularly a Not Otherwise 

Specified diagnosis—in most or all of their evaluations should carefully examine their 

assessment practices.  Perhaps there are a few reasons evaluators might be prone to assign 

diagnoses in cases that do not truly warrant diagnoses. One might be straightforward adversarial 

allegiance: a prosecution-retained evaluator may work to “find” the diagnosis that comes closest 

to fitting the offender because of the adversarial pull (perceived or explicit) to do so.  Likewise, a 

first-stage screening evaluator might stretch to assign a diagnosis, because doing so makes it 

more likely the case proceeds to trial.  However, this type of blatantly self-interested over-

diagnosis (i.e., over-assigning diagnoses so that cases proceed to trial and provide opportunity 

for paid testimony) is probably rare, and probably less common than over-diagnosis attributable 

to more amorphous emotional responses and cognitive processes.  Sexual offenses evoke 

emotional reactions even from experienced clinicians, and evidence suggests vivid case materials 

                                                
3 To be clear, subsequent data that emerges in treatment, law enforcement investigations, or even additional forensic 
assessments might suggest that a diagnosis is warranted, even for offenders who did not initially meet criteria.  But 
the fact that diagnostic information sometimes emerges subsequent to an evaluation does not mean evaluators can 
assume diagnostic information will emerge. In short, evaluators should make virtually no assumptions for the 
purpose of diagnosis.   
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can influence evaluator decisions (Jackson, Rogers, & Shuman, 2004).  It may feel difficult for a 

screening evaluator to consider a series of heinous offenses and not assign the offender a 

diagnosis that makes him eligible for civil commitment, rather than impending release. 

Nevertheless, an objective diagnosis is based on clinical criteria, not public safety considerations.  

In short, evaluators should become comfortable with the possibility of not assigning diagnoses, 

even to offenders with a history of severe offenses.   

 When evaluators do assign diagnoses, they should bear in mind the sparse, and discordant 

(Levenson, 2004; Packard & Levenson, 2006, Wollert, 2007), data regarding interrater reliability 

on SVP-relevant diagnoses. This data suggest evaluators should approach the diagnostic process 

humbly, recognizing the limits of science and the imprecision of the diagnostic process.  This 

poor reliability data also suggests that evaluators should be meticulous in considering each 

diagnostic criteria, documenting conclusions and rationale, because it is quite likely another 

evaluator may reach another conclusion.   

Evaluating the diagnostic criteria an offender meets may be least challenging for a 

diagnosis of pedophilia, because an evaluator can often report each DSM-IV-TR diagnostic 

criteria as supported by case details.  Yet even with pedophilia, aspects of the diagnosis may be 

debatable. Evaluators should candidly acknowledge inferences they drew to reach the diagnosis, 

and the limits to what evaluators can know (e.g., what are an offender’s sexual preferences after 

years of incarceration?).    

Evaluators face more ethical challenges when they consider applying the controversial 

diagnosis of Paraphilia Not Otherwise Specified: Nonconsent.  Though it is far beyond the scope 

of this paper to argue whether or not this diagnosis “truly exists,”  (see DeClue, 2006; Doren, 

2002; 2006; Miller et al, 2005; Prentky et al, 2006; Wollert, 2007 to begin studying this debate), 
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but it does appear that the diagnosis is often assigned in ways that are ethically indefensible. For 

example, we have reviewed reports in which the diagnosis was assigned to offenders with only 

one sexual offense conviction (and no other reported rape behavior or fantasy).  Even scholars 

who have argued persuasively for use of the PNOS: Nonconsent diagnosis in SVP proceedings 

(i.e., Doren, 2002; 2006) emphasize that the disorder does not apply to all rapists, but is instead 

limited to the few who meet fairly strict behavioral characteristics. Therefore, evaluators who 

notice that they have assigned the PNOS: Nonconsent diagnosis to most of the rapists they 

evaluated have probably noticed an ethical problem. Evaluators who have assigned the diagnosis 

to only a small proportion of the rapists they evaluated are probably on more solid ground.  But 

even these evaluators who chose to apply the diagnosis sparingly carry a substantial burden to 

justify that they did not “shoehorn” an offender into a “wastebasket” diagnosis (Prentky et al, 

2006), but rather followed meaningful criteria (e.g., Doren, 2002).  These evaluators should also 

be ready to candidly acknowledge the substantial controversy surrounding this diagnosis, and 

acknowledge that no research suggests evaluators are reliable with one another in terms of 

assigning this diagnosis.   

Similar ethical challenges surround evaluators who identify a diagnosis of Antisocial 

Personality Disorder (APD) as the qualifying “mental disorder” in SVP evaluations.  Of course, 

most sexual offenders likely meet diagnostic criteria for APD, simply because most incarcerated 

men qualify for the diagnosis.  No statute specifically excludes APD (or any disorder, for that 

matter) from consideration as the qualifying “mental abnormality,” and courts have often ruled 

the APD can serve as a qualifying diagnosis (e.g., In re Pate, In re Murrell).  But all evaluators 

should be aware of the challenges to identifying APD as a qualifying mental abnormality (e.g., 

Becker & Murphy, 1998; Vognsen & Phenix, 2004).  It is far beyond the scope of this paper to 
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argue whether or not APD alone can serve as a qualifying mental disorder or not; but we do 

argue that evaluators who often find themselves relying on the diagnosis should carefully 

examine their practices.  It is important to consider carefully whether simply carrying a diagnosis 

that is ubiquitous among prisoners distinguishes an individual with “mental abnormality” from 

the “dangerous but typical recidivist” as required in Kansas v Crane (2002).    

In summary, evaluators should recognize that the adversarial system often pulls for 

diagnostic opinions that may be difficult to support with rigorous science.  Evaluators should 

consider carefully the extent to which their diagnostic decisions are driven by science, as 

compared to adversarial pull or other forms of bias.  They should be willing to acknowledge the 

limits (as well as the strengths) of the diagnostic decisions they make.  Similarly, evaluators 

should apply the same diagnoses, and diagnostic rules, whether retained by the defense 

(respondent) or prosecution (petitioner).   

 

Ethical Challenge #2: Working towards Clarity, Candor, and Neutrality when addressing  

Volitional Impairment:   

 The ethical implications surrounding volitional impairment are probably the clearest of 

the issues reviewed in this chapter.  The available knowledge base (empirical literature, 

theoretical literature, and practice guidelines) offers no clear approach to understanding or 

assessing volitional impairment (Mercado et al, 2005; Miller et al, 2005).  Thus, the expert 

witness has few unique contributions, with respect to identifying volitional impairment, to offer 

the court.  Except for very rare cases (e.g., neuropsychological impairments related to frontal 

lobe damage) evaluators who are asked to opine about volitional impairment simply cannot 

speak from any scientific consensus or well-developed knowledge base. After a thorough review 
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of the science underlying SVP evaluations, Miller and colleagues (2005) concluded, “degree of 

behavioral control is perhaps the element of most SVP standards that is farthest from the realm 

of competence of mental health professionals” (p.47). Similarly, Morse (2004) offered a 

compelling argument that expert testimony addressing volitional impairment is inevitably based 

on common sense or morality, rather than scientific knowledge or consensus (because there is 

none). 

 To be sure, many evaluators do testify about volitional impairment, usually based on 

inferences from case facts.  For example, Doren (2002) argued that one sort of evidence for 

volitional impairment involves an offender’s failure to learn from experience: his “willingness to 

repeat the same behaviors does not reflect the experiential updating characteristic of the rest of 

us” (p.16-17).  Another sort of evidence for volitional impairment, Doren argued, is a sexual 

offender’s tendency to limit the options for sexual gratification that he considers: his  “desire for 

sexual contact involving children and/or violence is sufficiently strong that it overwhelms the 

individual’s ability to consider various options or consequences” (p.17).   

But inferences of this sort raise at least two types of ethical problems in testimony. One 

type of problem is epistemological and logical. Can an evaluator know that the offender’s 

repeated behavior in the face of negative consequences reflects difficulty learning, rather than 

simply a reasoned choice that he prefers the rewards of sexual offending more than the costs? 

People repeat many behaviors—noble and ignoble—despite some negative consequences, and 

we rarely conclude they have impaired volition (consider the person who consistently donates 

substantial resources to help others, even at great personal sacrifice; consider the drug dealer 

who continues to sell despite legal and personal safety risks).  Similarly, can an evaluator know 

that an individual’s desire for a particular form of sexual gratification “overwhelms the 
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individual’s ability to consider various options” (p.17)?  For many reasons, people regularly limit 

their options for sexual gratification (consider the husband who considers only sexual contact 

with his wife, or individuals who seek only partners with attractive physical characteristics), but 

we rarely conclude that they suffer from impaired volition. Again, there seems no way to 

distinguish a reasoned choice from “overwhelmed reason.”  This is not to say that the type of 

inferences Doren (2002) suggests are necessarily wrong (i.e., perhaps some offenders do have a 

truly impaired capacity to learn from experience; perhaps his repertoire of behavioral options  

truly becomes limited), but only that evaluators cannot know with any reasonable certainty 

whether those inferences are right or wrong.  At present, these inferences are entirely speculative 

and theoretical, without strong scientific support.   

 The second type of ethical problem in testifying to inferences about volitional 

impairment is procedural and professional.  Expert testimony is admitted because it is “beyond 

the ken” of laypersons.  But—absent a meaningful body of scientific knowledge about volitional 

impairment—the expert’s inferences about volitional impairment are not uniquely “expert.” 

 How then, might evaluators respond to questions about volitional impairment? First, 

evaluators might frankly acknowledge how little psychological science has to offer in terms of 

understanding volitional impairment.  Most clinicians, and most scholars in mental health law, 

agree that our scientific data and assessment procedures can rarely distinguish whether one 

cannot control a particular behavior or simply does not control a behavior (Bonnie, 1984; La 

Fond, 2000; Mercado et al, 2006; 2006; Miller et al, 2005; Morse, 1998; Schopp, Scalora, & 

Pearce, 1999).  Most evaluators should become comfortable with an answer along the lines of “I 

don’t know.” An honest “I don’t know” avoids adversarial pressures (from the prosecution) to 

make inferential leaps that an offender suffered impaired volition.  Likewise, an honest “I don’t 
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know” avoids adversarial pressures (from the defense) to make the inferential leap that our lack 

of science regarding impaired volition means an offender did not suffer impaired volition.   

 Secondly, if inferences about volitional impairment fall to the judge or jury, then the 

expert’s only role becomes providing data points that the judge or jury may consider relevant. Of 

course, it is the attorneys who elicit these data points, during questioning, based on their own 

case strategy.  Their questions may address, for example,  an offender’s offense planning or 

“grooming” the victim, factors that the courts have sometimes considered in drawing inferences 

about volitional impairment (see  In re Schweninger, 1994 or In re Bieganowski, 1994 for 

different perspectives on how these may be considered).  We know of no reason that evaluators 

who have thoroughly conducted an evaluation (record review, interview, etc) could not respond 

to such questions.  But evaluators should remain cautious about making their own inferential 

leaps or testifying “beyond the competence of the discipline” (Miller et al, 2005).  As Mercado 

and colleagues (2005) suggested, most inferences about volitional impairment risk violating 

portions of the Specialty Guidelines for Forensic Psychologists (Committee on Ethical 

Guidelines for Forensic Psychologists, 1991) as well as the Ethical Principles of Psychologists 

and Code of Conduct (APA, 2002), which emphasize the need to make judgments based on 

“established scientific and professional knowledge.” 

 

Ethical Challenge # 3:  Working towards Clarity, Candor, and Neutrality in Risk Assessment 

Despite advances in the science of risk assessment (Monahan, 2006), ethical challenges 

remain.  One obvious ethical imperative involves relying only on risk factors that are supported 

by rigorous research.  Nevertheless, we have reviewed many evaluation reports and depositions 

that emphasize “risk factors” drawn more from treatment protocols, conventional wisdom, or 
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intuition than from empirical research.  Evaluators often identify “risk factors” such as whether 

the offender verbalized responsibility for the offense, remorse for the offense, empathy for the 

victim,  or motivation for treatment.  Yet research has repeatedly failed to find a meaningful 

relationship between these factors and recidivism (Hanson & Bussiere, 1998; Hanson & Morton 

Bourgon, 2004, 2005; Marques, Wiederanders, Day, Nelson, & van Ommeren, 2005).  When 

evaluators rely on unsupported risk factors, it reflects an ethical problem whether they do so out 

of ignorance (in which case the problem involves a failure to maintain an appropriate 

professional knowledge base) or whether they do so deliberately (in which case the problem 

involves deception).   

 Sometimes, evaluators demonstrate more subtle errors, even when relying on risk factors 

that are empirically supported.  For example, it is not uncommon to hear testimony or read 

reports in which evaluators list many highly correlated, redundant “risk factors” in an additive 

fashion, as if they represent distinct pathways to risk, rather than manifestations of one broader 

risk factor (e.g., “Mr. Smith is at high risk for recidivism because he manifests ten risk factors 

including poor work history, poor school history, many changes in residence, failure to maintain 

financial stability, failure to support family,  etc” rather than “Mr. Smith demonstrates a broad 

risk factor associated with lifestyle impulsivity and antisocial behavior”).  Another potential 

error involves portraying the absence of a particular risk factor as a powerful protective factor (or 

vice versa). Although these errors may be dismissed as simple misunderstandings, these errors 

become more problematic when they tend to occur in a systematic direction (i.e., in ways that 

consistently raise perceived risk, consistently lower perceived risk, or vary according to the side 

retaining the evaluation).   



  Ethics in SVP proceedings  29 
 

Another pattern that can become ethically problematic involves using dynamic variables 

to adjust risk estimates derived from actuarial measures or empirically supported risk factors.   

To be clear, best practices in risk assessment must allow for evaluators to judiciously consider 

dynamic factors that alter a static risk estimate (see Conroy & Murrie, 2007 for a detailed 

discussion, including limits of this practice; see Quinsey et al, 2006 for contrasting perspective). 

However, this practice—though almost certainly necessary in a few cases—is vulnerable to a 

many forms of bias, including the pull of the adversarial allegiance.  Therefore, evaluators 

should consider carefully whether they tend to make adjustments in a systematic direction (e.g., 

“Do I usually consider dynamic factors as raising risk, but not lowering risk?”) or consistent with 

the party retaining their services (“Do I tend to perceive dynamic factors as lowering risk in 

defense-retained cases, but raising risk in prosecution-retained cases?”).  See Table 2 for 

additional questions evaluators can ask as they self monitor their risk assessment practice.  To 

echo concerns from others (e.g., Prentky et al, 2006), “adjustment” is too often an excuse to twist 

data in support of opinions, rather than form opinions around data.  In a few cases, dynamic 

variables will be sufficient to change conclusions. But evaluators should carefully examine their 

practices—and expect vigorous questioning from others—when they rely often on adjustments to 

risk estimates.  

 Regarding actuarial measures, there remain many ethical challenges.  Evaluators engage 

in poor practice when they overstate the power and utility of these measures.  For example, one 

frequently cited ethical error involves conveying that findings from an instrument’s development 

sample reflect a definitive estimate of a particular offender’s reoffense (e.g., “Mr. Smith’s score 

on the STATIC-99 indicates he has a 33% likelihood of sexually re-offending).  Evaluators 

should be able to explain how actuarial measures were developed, and the series of inferences 
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involved in drawing conclusions about one offender’s risk based on scores from actuarial 

measures developed in another context.  There are a number of important limitations to actuarial 

measures (some reviewed earlier in this chapter), and it may be ethically problematic  to 

downplay, dismiss, or avoid discussing important scientific limits.  

At the same time, actuarial measures are among the best sex offender risk assessment 

approaches currently available. Thus, we also suggest that it may be ethically problematic to 

downplay, dismiss, or avoid discussing important advantages actuarials offer to the evaluation 

process (i.e., predicting recidivism at rates better than chance, predicting more accurately than 

clinical judgment; Hanson & Morton-Bourgon, 2007).  In sum, an ethically-sound approach 

involves recognizing the strengths and limits of actuarial risk assessment, and candidly 

discussing these with decision makers.   

Another ethical consideration regarding actuarial measures relates to scoring.  Prior to 

recent research (Murrie, Boccaccini, Johnson et al, 2008; Murrie, Boccaccini, Turner et al., 

2008) this consideration would have seemed so obvious it did not warrant mention.  But the 

finding that evaluators tend to disagree on instrument scores, in a manner that is consistent with 

the side retaining their services, raises a number of ethical concerns.  In terms of corrective 

measures, the most obvious would be strictly following instrument scoring guidelines. As Doren 

(2002) suggested, it is essential that evaluators score instrument items strictly following manual 

guidelines, assign scores based on documented evidence, and avoid speculative inferences about 

what an individual “must have really done” (p. 184).  Sometimes decisions may remain difficult 

even when following scoring rules, perhaps because case information is ambiguous.  In these 

situations, evaluators should guard against the tendency to value data that supports the retaining 

party’s perspective more than data that undermines it.  In some cases, it  may be best to simply 
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describe the ambiguous data and the implications for scoring (e.g., “Mr. Smith’s score may range 

from 4 to 5 depending his true score for item X.  However, correctly scoring item X would 

require additional data to clarify whether…..” etc).     

 Overall, many of the ethical challenges regarding risk assessment involve the tendency, 

when faced with decision points, to drift towards decisions that align with the party who retained 

the evaluator. Although there are a number of strategies an evaluator can take to guard against 

this drift (see Table 2), one broad strategy involves monitoring  one’s  pattern of opinions across 

cases (Murrie & Warren, 2005). Brodsky (1991, 1999) suggested that evaluators regularly 

calculate an “objectivity quotient” related to Colbach’s (1981) “contrary quotient.” Basically, 

these procedures suggest that evaluators calculate the percentage of cases in which their 

penultimate opinions are consistent with the employing attorney, and the percentage of cases in 

which their opinions are contrary to the employing attorney. For example, how often does an 

evaluator retained by the defense opine that an offender presents a high risk of violence?  

Obviously, attorneys are only likely to ask that an evaluator testify when the evaluator’s opinion 

supports their case. However, an evaluator who has conducted several evaluations and only 

sometimes arrived at risk opinions supportive of the attorney’s a case appears less swayed by 

adversarial allegiance than the evaluator who has conducted several evaluations and always 

arrived at a risk estimate opinion that supports the attorney’s perspective.   

[Insert Table 2  around here] 

 
 

Ethical Challenge #4: Working towards Clarity, Candor, and Neutrality in Testimony 

 As emphasized in the discussions of several complex issues (i.e., diagnosis, volitional 

impairment, risk assessment) above, a first step in ethical testimony involves openly 
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acknowledging the limits to our knowledge base.  Petrila (in press) used the phrase “clinical 

modesty” to describe a tone that candidly admits the limits to the expert’s knowledge base and 

opinion formation.  Other aspects involve acknowledging the weaknesses in one’s opinions and 

the ambiguities in the case data.  These practices are not simply ideal practices, but rather, appear 

to be ethically essential practices.   Psychologists interpreting assessment results “indicate any 

significant limitations of their interpretations” (APA, 2002 p. 14).  Similarly, “the  forensic 

psychologist maintains professional integrity by examining the issue at hand from all reasonable 

perspectives, actively seeking information that will differentially test plausible rival hypotheses” 

(Committee on Ethical Guidelines for Forensic Psychologists, 1991 p. 661).  Authorities on 

forensic evaluation consistently emphasize the need to discuss in a straightforward manner the 

limits to one’s data and opinions (Brodsky, 1991; 1999; Heibrun, 2001; Heilbrun, Marczyk, & 

DeMatteo, 2002; Melton et al., 2007; Shuman & Greenberg, 2003).  More specific to SVP 

evaluations, scholars who have reviewed the science relevant to SVP evaluations concluded that 

the foremost goal for evaluators pursuing ethical practice is “avoiding providing opinions on 

issues beyond the competence of the discipline” (Miller et al, 2005).  Maintaining a tone of 

clinical modesty—even when the adversarial system pulls for definitive, all-or-none 

conclusions—will help evaluators avoid many ethical pitfalls in testimony.  

 Of course, a tone of “clinical modesty” does not preclude experts from vigorously 

defending their position or the process they used to reach it. Indeed, evaluators must articulate 

the reasoning behind their risk assessment conclusions (Conroy & Murrie, 2007).4  Even the 

Supreme Court emphasized that an evaluator’s opinion "rises no higher than the reasons on 

                                                
4 See Conroy & Murrie (2007 pp. 99-134) for a discussion of risk communication strategies that 
educate the judge or jury regarding the process of risk assessment and opinion formation.  See 
Brodsky (1991; 1999) and Kwartner and Boccaccini (2007) for guidance on expert testimony 
more generally.   
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which it is based" (United States v. Horowitz, 1973, p. 777), which suggests, of course, that 

decision-makers should have opportunity to consider an evaluator’s reasoning when considering 

the evaluator’s conclusions.   

Evaluators should also be able to clearly identify the empirical data underlying their 

opinion.  Campbell (2007 p. 303) rightly criticized experts who support their position with vague 

references to “the research” yet cannot identify specific studies or details that support their 

position (see Table 2 for questions to help evaluators self-monitor their use of research in 

testimony). 

Some experts may be concerned that jurors’ will view them as equivocal or unpersuasive 

if their testimony is characterized by clinical modesty, or acknowledges limits to their opinion.  

Although researchers have not specifically examined the impact of “clinical modesty”, or 

discussing limits to one’s opinion, researchers have studied the relation between experts’ stated 

levels of confidence in their opinions and jurors perceptions of their persuasiveness.  Overall, 

findings from these studies suggest that experts  whose testimony comes across as exceptionally 

confident (e.g., 100% certain) are viewed less favorably than experts who are confident, but 

acknowledge some room for error in their opinions (see Kwartner & Boccaccini, 2007 for a 

review). These findings suggest that experts who acknowledge limits to data and their opinions, 

and acknowledge their own potential for error, may be as persuasive as they are ethically sound.   

 Other ethical challenges in testimony have less to do with the state of science, and more 

to do with some of the subtleties of expert testimony.  We hypothesize that the pulls of 

adversarial proceedings sometimes sway experts away from a neutral, clinical tone, and towards 

partisan advocacy.  To take one extreme example, we have observed a testifying expert refer to 

the victims of sexual offenses as “innocent children” or “helpless women.”  Though popular in 
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media and casual conversation, these phrases are probably inappropriate in expert testimony.  

They seem more sensational and inflammatory than probative to clinical issues.  After all, an 

offender’s diagnosis or risk level does not change depending on whether or not the children he 

victimized were “innocent” (nor is it clear what would distinguish an “innocent victim” from a 

victim that was not innocent).  A similar example involved an expert who used phrases such as 

“prey upon”  or “prowl” to describe an offender’s behavior.  Although expert witnesses will 

inevitably vary in terms of presentation style and diction, a tendency to use inflammatory or 

sensational language raises some red flags.  Might the language reflect an overidentification with 

the prosecution’s perspective of the case?, A conscious effort to sway the jury towards a 

particular decision? A general perspective on sexual offenders?  Defense experts, too, can use 

language that belies underlying biases or adversarial allegiance.  Evaluators who notice they use 

euphemisms such as “poor decisions” to describe sexual offenses, or notice that they avoid 

mentioning certain offender behaviors even when relevant, should carefully consider how they 

have handled the pulls of the adversary system.  

 

Summary and Future Directions 

 Sex offender civil commitment evaluations are not simple.  Legal statutes typically 

include several components that are ill-defined, and correspond imperfectly with clinical 

language.  The scientific research relevant to these legal criteria has been developing rapidly, but 

many important questions remain unanswered.  Although certain broad findings are almost 

indisputable (e.g., basic static risk factors for sexual reoffense), there are also many areas in 

which the available data is ambiguous enough that reasonable professionals may disagree.  Well-

informed disagreements between conscientious professionals are not ethical problems.  Likewise, 
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there is nothing inherently problematic, ethically, when attorneys seek professionals whose 

perspectives best support their case strategy.  However, ethical problems do emerge when 

evaluators allow the pressures of the adversary system to influence how they interpret and apply 

the available science.   

 In general, evaluators have probably tended to underestimate the pull of adversarial 

allegiance.  The adversary system appears to exert some pull on evaluator scores on risk 

measures (Murrie, Boccaccini, Johnson et al., 2008; Murrie, Boccaccini, Turner et al, 2008), and 

perhaps on other important decisions in the evaluation process, such as assigning diagnoses, 

considering risk factors, and forming risk opinions.  We hypothesize that the more ambiguous 

the available science, the more room exists for adversarial allegiance to influence evaluator 

opinions.  However, our hypotheses—like other important unanswered questions related to SVP 

diagnoses and assessment procedures—require much additional research before we can draw 

firm conclusions.  The field requires studies that examine, for example, basic questions about 

diagnostic reliability in SVP evaluations, as well as studies that examine how the adversarial 

process influences diagnostic reliability.  

 In the meantime, evaluators should examine carefully how the pulls of the adversary 

system influence their use of science in SVP evaluations.  Table 2 offers a few illustrative 

questions for self monitoring, but ethical practice—particularly in a context as ethically 

challenging as SVP evaluations—requires more than pithy reminders.  Courts have historically 

been quite flexible regarding the testimony they accept in SVP cases (Petrila, in press; Prentky et 

al, 2006).  Likewise, primary professional organizations (i.e., American Psychological 

Association, American Psychiatric Association) have set no standards for their members that are 
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specific to SVP proceedings. Therefore, maintaining rigorous science and sound ethics depends 

almost entirely on individual evaluators.  
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